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CIHJVI/ICiVIH 
Collection  de 
microfiches. 


Canadian  Institute  for  Historical  Microreproductions  /  Instltut  Canadian  de  microreproductions  historiques 


Tachnical  and  Bibliosraphic  Not«a/Not«s  tachniquaa  at  bibliographiquaa 


Tha  Inatituta  haa  attamptad  to  obtain  tha  baat 
original  copy  availabia  for  filming.  Faaturaa  of  thia 
copy  which  may  ba  bibliographically  uniqua. 
which  may  altar  any  of  tha  imagaa  in  tha 
raproduction,  or  which  may  significantly  changa 
tha  usual  mathod  of  filming,  ara  chackad  balow. 


L'Institut  a  microfilm*  la  maillaur  axamplaira 
qu'il  lui  a  6ti  possibia  da  sa  procurer.  Las  details 
da  cat  axamplaira  qui  sont  paut-Atre  uniquas  du 
point  da  vua  bibliographique,  qui  pauvant  modifier 
una  image  raproduita,  ou  qui  pauvent  exiger  une 
modification  dans  la  mithoda  normale  de  filmage 
sont  indiquAs  ci-dessous. 
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Coloured  covers/ 
Couvertura  da  coulaur 


I      I    Covers  damaged/ 


Couverture  endommagia 


Covers  restored  and/or  laminated/ 
Couverture  restaurAe  et/ou  pellicula 


I      I    Cover  title  missing/ 


Le  titre  de  couverture  manque 


□    Coloured  maps/ 
Cartas  giographiques  en  couieur 


Coloured  ink  (i.e.  other  than  blue  or  black)/ 
Encre  de  couieur  (i.e.  autre  que  bleue  ou  noire) 

Coloured  plates  and/or  illustrations/ 
Planches  et/ou  illustrations  en  couieur 


Bound  with  other  material/ 
Relid  avec  d'autras  documents 


Tight  binding  may  cause  shadows  or  distortion 
along  interior  margin/ 

La  re  liure  serr6e  peut  causer  de  I'ombre  ou  de  la 
distortion  le  long  de  la  marge  intirieure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajout^es 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais,  lorsque  cela  6tait  possible,  ces  pages  n'ont 
pas  6ti  fiim^as. 


0   Coloured  pages/ 
Pages  de  coulaur 
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Pages  damaged/ 
Pages  endommagies 

Pages  restored  and/or  laminated/ 
Pages  restauries  et/ou  pelliculAes 


r~^    Pages  discoloured,  stained  or  foxed/ 


Pages  d6color6es,  tachet^es  ou  piqudes 

Pages  detached/ 
Pages  d^tachdes 


r~J   Showthrough/ 


Transparence 


I      I    Quality  of  print  varies/ 


Quality  inigale  de  ('impression 

Includes  supplementary  material/ 
Comprend  du  materiel  suppl^mentaire 


Only  edition  available/ 
Seule  Edition  disponible 

Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc.,  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partieliement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  6X6  film^es  d  nouveau  de  fapon  d 
obtenir  la  meiileure  image  possible. 


Additional  comments:/ 
Commentaires  suppi^mentaires: 


Docket  title  page  it  bound  in  as  last  in  book  but  filmed  at  first  page  on  f iche. 


This  item  is  filmed  at  the  reduction  ratio  checked  below/ 

Ce  document  est  film*  au  taux  de  reduction  indiqu6  ci-dessous. 
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The  copy  filmed  here  has  been  reproduced  thanks 
to  the  generosity  of: 

Seminary  of  Quebec 
Library 

The  images  appearing  here  are  the  best  quality 
possible  considering  the  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


L'exemplaire  film*  fut  reproduit  grAce  h  la 
gAnirosit*  de: 

SAminaire  de  Quebec 
Bibliothique 

Les  imsges  suivantes  ont  it6  reproduites  avec  le 
plus  grand  soin.  compte  tenu  de  la  condition  at 
de  la  nettetA  de  Texemplaire  film*,  et  en 
conformity  avec  les  conditions  du  contrat  de 
filmage. 
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Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  — ^-  (meaning  "CON- 
TINUED"), or  the  symbol  V  (meaning  "END"), 
whichever  applies. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprim^e  sont  filmte  en  commen^ant 
par  le  premier  plat  et  en  terminant  soit  par  la 
dernlAre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration.  soit  par  le  second 
plat,  salon  le  cas.  Tous  les  autres  exemplaires 
originaux  sont  filmis  en  commen^ant  par  la 
premidre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  et  en  terminant  par 
la  derniAre  page  qui  comporte  une  telle 
empreinte. 

Un  dee  symboles  suivants  apparattra  sur  la 
derniire  image  de  cheque  microfiche,  selon  le 
cas:  le  symbols  — ^  signifie  "A  SUIVRE".  le 
symbols  V  signifie  "FIN". 


Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  itre 
film6s  A  des  taux  de  reduction  diff Arents. 
Lorsque  le  document  est  trop  grand  pour  dtre 
reproduit  en  un  seul  cliche,  il  est  filmA  A  partir 
de  Tangle  supArieur  gauche,  de  gauche  A  droite, 
et  de  haut  en  bas.  en  prenant  la  nombre 
d'images  nicessaire.  Les  diagrammes  suivants 
iilustrent  la  mithode. 
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PROVINCE  OP  CANADA. 

LOWKU  CANADA, 
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V: 
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ANDREW  WHITE, 


Defendant  in  the  Court  lelow, 


Appeuant  : 


THOMAS  NYE, 


PlaintiJ  in  the  Court  below, 


Respondent i 


1  '  iC 
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APPELLANT'S   CASE. 


Tho  judgment  appealed  from,  is  one  rendered  by  the  honorable  Mr.  Justice  Charles 
Mondclct,  holding  the  Superior  Court  in  Montreal,  dismissing  the  motion  of  the  appel- 
lant  for  a  jury  trial. 

Tho  action  is  one  of  damages  for  slander,  tho  Defendant  pleaded  matter  in  mitiga- 
tion, and  alleged  havina;  made  a  tender  of  a  certain  amount  to  leave  no  pretext  to  the 
PlaintilTfor  going  on  with  his  action. 

This  plea  was  dismissed  ou  demurrer  by  his  Honor  Mr.  Justice  Smith,  who  held 
that  under  tho  general  issue,  tho  Defendant  could  prove  all  the  allegations  of  his  plea. 

Tlio  ditiniissal  of  tho  plea  loft  tho  Appellant  with  a  Defense  en  fait,  but  without  any 
option  for  a  jury  trial. 

The  Appellant  thought  it  his  duty  before  going  to  the  expense  of  an  appeal  to  re- 
new his  application  for  a  jury-trial,  and  he  made  his  motion  accordingly.  His  Honor 
Jlr.  Justice  Mondelct  dismissed  it  on  the  ground  thiit  the  Appellant  had  no  other  recourse 
ihtiH  that  if  apiKitlingfrom  the  Judgment  if  his  Honor  Mr.  Justice  Smith  dismissing  the  plea, 
which  judpuient  Mr.  Justice  Mondelet  thought  an  erroneous  one.  These  two  conflict- 
ing decisions  arise  from  the  essentially  different  view  the  two  learned  judges  take  of  tho 
cfTect  of  tho  general  issue,  ]Mr.  Justice  Smith  looking  upon  it  as  having  the  same  efi'ecta 
as  it  has  in  England  in  similar  cases,  while  Mr.  Justico  Mondelet  considers  it  in  tho 
light  of  a  mere  dencgation  of  the  allegations  of  tho  PlaiutilT,  without  allowing  the 
Defendant  to  prove  any  matter  in  mitigation  and  a  fortiori  in  this  case  without  allowing 
him  io  prove  the  tender  by  him  made. 

This  Honorable  Court  has  only  allowed  the  appeal  from  the  judgment  dismissing 
the  motion  foi  a  jury-trial.  Whatever  may  bo  tho  appellant's  position  as  to  proof  in 
tho  absence  of  r»  si)ecial  plea,  he  has  a  right  since  ho  declared  his  option  formally  to 
that  eifect  at  the  time  ho  fyied  his  plea,  that  the  evidence  on  both  sidos,  whatever  it 
n)ay  b«)  shall  be  adduced  before  a  Jury,  and  that  the  Jury  and  not  the  Court  shall  deter- 
mine the  amount  of  damages  the  PlaintiiThas  sufl'ored,  and  tho  question  will  then  remain 
if  the  tender  made  should  bo  found  to  cover  tho  amount  of  tho  verdict,  whether  tho 
Plaintiff  or  the  Defendant  should  pay  the  costs  of  the  action. 

LAFLAMME,  LAFLAMME  &  BARNARD, 

Attorneys  for  Appellant 
Montreal,  October,  18^8. 
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